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days after the employer’s request) or as 
soon as reasonably possible under the 
particular facts and circumstances. In 
the case of a medical emergency, it 
may not be practicable for an employee 
to provide the required certification 
within 15 calendar days. If an employee 
fails to provide a medical certification 
within a reasonable time under the per-
tinent circumstances, the employer 
may delay the employee’s continuation 
of FMLA leave. If the employee never 
produces the certification, the leave is 
not FMLA leave. 

(c) When requested by the employer 
pursuant to a uniformly applied policy 
for similarly-situated employees, the 
employee must provide medical certifi-
cation at the time the employee seeks 
reinstatement at the end of FMLA 
leave taken for the employee’s serious 
health condition, that the employee is 
fit for duty and able to return to work 
(see § 825.310(a)) if the employer has 
provided the required notice (see 
§ 825.301(c); the employer may delay 
restoration until the certification is 
provided. In this situation, unless the 
employee provides either a fitness-for-
duty certification or a new medical 
certification for a serious health condi-
tion at the time FMLA leave is con-
cluded, the employee may be termi-
nated. See also § 825.213(a)(3).

§ 825.312 Under what circumstances 
may a covered employer refuse to 
provide FMLA leave or reinstate-
ment to eligible employees? 

(a) If an employee fails to give timely 
advance notice when the need for 
FMLA leave is foreseeable, the em-
ployer may delay the taking of FMLA 
leave until 30 days after the date the 
employee provides notice to the em-
ployer of the need for FMLA leave. 
(See § 825.302.) 

(b) If an employee fails to provide in 
a timely manner a requested medical 
certification to substantiate the need 
for FMLA leave due to a serious health 
condition, an employer may delay con-
tinuation of FMLA leave until an em-
ployee submits the certificate. (See 
§§ 825.305 and 825.311.) If the employee 
never produces the certification, the 
leave is not FMLA leave. 

(c) If an employee fails to provide a 
requested fitness-for-duty certification 

to return to work, an employer may 
delay restoration until the employee 
submits the certificate. (See §§ 825.310 
and 825.311.) 

(d) An employee has no greater right 
to reinstatement or to other benefits 
and conditions of employment than if 
the employee had been continuously 
employed during the FMLA leave pe-
riod. Thus, an employee’s rights to 
continued leave, maintenance of health 
benefits, and restoration cease under 
FMLA if and when the employment re-
lationship terminates (e.g., layoff), un-
less that relationship continues, for ex-
ample, by the employee remaining on 
paid FMLA leave. If the employee is re-
called or otherwise re-employed, an eli-
gible employee is immediately entitled 
to further FMLA leave for an FMLA-
qualifying reason. An employer must 
be able to show, when an employee re-
quests restoration, that the employee 
would not otherwise have been em-
ployed if leave had not been taken in 
order to deny restoration to employ-
ment. (See § 825.216.) 

(e) An employer may require an em-
ployee on FMLA leave to report peri-
odically on the employee’s status and 
intention to return to work. (See 
§ 825.309.) If an employee unequivocally 
advises the employer either before or 
during the taking of leave that the em-
ployee does not intend to return to 
work, and the employment relationship 
is terminated, the employee’s entitle-
ment to continued leave, maintenance 
of health benefits, and restoration 
ceases unless the employment relation-
ship continues, for example, by the em-
ployee remaining on paid leave. An em-
ployee may not be required to take 
more leave than necessary to address 
the circumstances for which leave was 
taken. If the employee is able to return 
to work earlier than anticipated, the 
employee shall provide the employer 
two business days notice where fea-
sible; the employer is required to re-
store the employee once such notice is 
given, or where such prior notice was 
not feasible. 

(f) An employer may deny restora-
tion to employment, but not the tak-
ing of FMLA leave and the mainte-
nance of health benefits, to an eligible 
employee only under the terms of the 
‘‘key employee’’ exemption. Denial of 
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reinstatement must be necessary to 
prevent ‘‘substantial and grievous eco-
nomic injury’’ to the employer’s oper-
ations. The employer must notify the 
employee of the employee’s status as a 
‘‘key employee’’ and of the employer’s 
intent to deny reinstatement on that 
basis when the employer makes these 
determinations. If leave has started, 
the employee must be given a reason-
able opportunity to return to work 
after being so notified. (See § 825.219.) 

(g) An employee who fraudulently ob-
tains FMLA leave from an employer is 
not protected by FMLA’s job restora-
tion or maintenance of health benefits 
provisions. 

(h) If the employer has a uniformly-
applied policy governing outside or 
supplemental employment, such a pol-
icy may continue to apply to an em-
ployee while on FMLA leave. An em-
ployer which does not have such a pol-
icy may not deny benefits to which an 
employee is entitled under FMLA on 
this basis unless the FMLA leave was 
fraudulently obtained as in paragraph 
(g) of this section. 

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30, 
1995]

Subpart D—What Enforcement 
Mechanisms Does FMLA Provide?

§ 825.400 What can employees do who 
believe that their rights under 
FMLA have been violated? 

(a) The employee has the choice of: 
(1) Filing, or having another person 

file on his or her behalf, a complaint 
with the Secretary of Labor, or 

(2) Filing a private lawsuit pursuant 
to section 107 of FMLA. 

(b) If the employee files a private 
lawsuit, it must be filed within two 
years after the last action which the 
employee contends was in violation of 
the Act, or three years if the violation 
was willful. 

(c) If an employer has violated one or 
more provisions of FMLA, and if justi-
fied by the facts of a particular case, 
an employee may receive one or more 
of the following: wages, employment 
benefits, or other compensation denied 
or lost to such employee by reason of 
the violation; or, where no such tan-
gible loss has occurred, such as when 
FMLA leave was unlawfully denied, 

any actual monetary loss sustained by 
the employee as a direct result of the 
violation, such as the cost of providing 
care, up to a sum equal to 12 weeks of 
wages for the employee. In addition, 
the employee may be entitled to inter-
est on such sum, calculated at the pre-
vailing rate. An amount equalling the 
preceding sums may also be awarded as 
liquidated damages unless such amount 
is reduced by the court because the vio-
lation was in good faith and the em-
ployer had reasonable grounds for be-
lieving the employer had not violated 
the Act. When appropriate, the em-
ployee may also obtain appropriate eq-
uitable relief, such as employment, re-
instatement and promotion. When the 
employer is found in violation, the em-
ployee may recover a reasonable attor-
ney’s fee, reasonable expert witness 
fees, and other costs of the action from 
the employer in addition to any judg-
ment awarded by the court.

§ 825.401 Where may an employee file 
a complaint of FMLA violations 
with the Federal government? 

(a) A complaint may be filed in per-
son, by mail or by telephone, with the 
Wage and Hour Division, Employment 
Standards Administration, U.S. De-
partment of Labor. A complaint may 
be filed at any local office of the Wage 
and Hour Division; the address and 
telephone number of local offices may 
be found in telephone directories. 

(b) A complaint filed with the Sec-
retary of Labor should be filed within a 
reasonable time of when the employee 
discovers that his or her FMLA rights 
have been violated. In no event may a 
complaint be filed more than two years 
after the action which is alleged to be 
a violation of FMLA occurred, or three 
years in the case of a willful violation. 

(c) No particular form of complaint is 
required, except that a complaint must 
be reduced to writing and should in-
clude a full statement of the acts and/
or omissions, with pertinent dates, 
which are believed to constitute the 
violation.

§ 825.402 How is an employer notified 
of a violation of the posting re-
quirement? 

Section 825.300 describes the require-
ments for covered employers to post a 
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